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Responding to this Discussion Paper

The EBA invites comments on all proposals put forward in this paper and in particular on the specific
questions stated in the boxes below (and in the Annex of this paper).

Comments are most helpful if they:

. respond to the question stated;

. indicate the specific point to which a comment relates;

. contain a clear rationale;

. provide evidence to support the view expressed;

. describe any alternatives the EBA should consider; and

. provide where possible data for a cost and benefit analysis.

Submission of responses

To submit your comments, click on the ‘send your comments’ button on the consultation page by
3 September 2024. Please note that comments submitted after this deadline, or submitted via
other means may not be processed.

Publication of responses

Please clearly indicate in the consultation form if you wish your comments to be disclosed or to be
treated as confidential. A confidential response may be requested from us in accordance with the
EBA’s rules on public access to documents. We may consult you if we receive such a request. Any
decision we make not to disclose the response is reviewable by the EBA’s Board of Appeal and the
European Ombudsman.

Data protection

The protection of individuals with regard to the processing of personal data by the EBA is based on
Regulation (EU) 1725/2018 of the European Parliament and of the Council of 23 October 2018.
Further information on data protection can be found under the of the EBA
website.

Disclaimer

The views expressed in this discussion paper are preliminary and will not bind in any way the EBA
in the future development of the advice. They are aimed at eliciting discussion and gathering the
stakeholders’ opinion at an early stage of the process.
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Executive summary

Reasons for publication

Article 60 of Regulation (EU) 2019/2033 (IFR) and Article 66 of Directive (EU) 2019/2034 (IFD)
mandate the Commission to submit a report to the Council and to the Parliament regarding multiple
aspects of the IFD and IFR. In its report, the Commission may include a legislative proposal to amend
the prudential framework applicable to investment firms.

The report by the Commission shall include an all-encompassing assessment of the provisions of
the IFR and IFD. Against this background, on 1 February 2023 the Commission submitted a Call for
Advice (CfA)! to the EBA and ESMA aimed at covering the elements mentioned in those two articles.
In accordance with that request, the answer to the CfA should be submitted to the Commission by
31 May 2024.

The Commission is seeking advice from the EBA and ESMA on the following areas:

a) Categorisation of investment firms including the conditions to qualify as small and non-
interconnected investment firms and the conditions to qualify as credit institutions.

b) The adequacy of the IFR/IFD prudential requirements, including the scope of K-factors, on
prudential consolidation and liquidity requirements.

c) Interactions with the CRR/CRD, implications of the adoption of the banking package,
especially on the application of the market risk framework, variable remuneration and
investment policy disclosure.

d) Future proofing IFR/IFD regime, in particular with reference to the impact of crypto-assets
to investment firms activities as well as UCITS/AIF.

e) Considerations on the risk related to ESG factors.

f) Specific considerations on commodity and emission allowance dealers and on energy firms.

Furthermore, the Commission expects the EBA and ESMA to assess the impact of the proposed
changes against the current framework, in terms of own funds, requirements, operational and
administrative costs incurred by Investment firms, clustered with respect to the classes of
Investment firms, size, levels of consolidation, geographical location and activities.

Against that background, and given the need to collect feedback more systematically, the EBA and
ESMA favor a public discussion and is therefore issuing this discussion paper. This discussion paper
was prepared on the basis of considerations related to prudential requirements elaborated by the

L call for advice to the EBA and ESMA for the purposes of the reports on the prudential requirements applicable to
investment firms, 1 February 2023 (link).
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EBA and competent authorities responsible for the prudential requirements of investment firms
and in close cooperation with ESMA and market authorities.

It is worth noting upfront that the EBA is of the overall opinion, that the current framework reaches
the original general objectives, providing a robust and risk-sensitive prudential framework tailored
to the size, activities and complexity of the MIFID investment firms while, at the same time,
introducing substantial simplification in the calculation and reporting methodologies reducing the
burden on participants in the market of investment services. Nonetheless, market participants and
supervisors highlighted a number of issues or areas of potential improvements of the prudential
framework that may lead to changes to either the IFR and IFD or to the related delegated
regulations.

Therefore, this discussion paper addresses the elements highlighted by the supervisory community
as priorities for possible improvements as well as several more detailed technical elements in all
areas. Specifically:

= Section 1 discusses the categorisation of investment firms, with particular emphasis on the
coherence in the definitions of the applicable thresholds. The section does not elaborate on the
categorisation of investment firms that have to apply for a credit institution authorisation (Class
1), as they are subject of dedicated technical standards that will be developed following the
adoption of the banking package. Nonetheless, the thresholds concerning the investment firms
that have to apply the CRR (without a credit institution authorisation) as well as the monitoring
of all those thresholds are part of the IFR. Therefore, this document includes an analysis
regarding those thresholds and considers suggestions for improving definitions and coherence
in calculations and monitoring.

= Section 2 covers the conditions for investment firms that qualify as small and non-
interconnected, including the criteria for their categorisation as well as considerations
regarding the transition period from one category to another.

= Section 3, in the context of analysing the adequacy of the own-funds requirements, looks into
the definitions related to the fixed overheads requirements, the parameters and the mechanic
of their calculation as well as the length of the wind down period.

= Section 4, also in the context of assessing the adequacy of the own-funds requirements, reviews
the existing K-factors and recommends improvements in definitions or calculation
methodologies.

= Section 5 touches upon the possibility to include new K-factors, to cover risks currently only
addressed under the pillar 2 framework or as possible alternatives to existing K-factors.

= Section 6 discusses the implications of the adoption of the Banking Package (CRR3/CRD6)
concerning the introduction of the FRTB and how this would be applicable to investment firms.
Furthermore, this section discusses the boundary between trading book and banking book
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positions, considering that there is no K-factor on banking book positions in the IFR and the risk
of regulatory arbitrage.

= Section 7 aims at assessing the existing liquidity requirements and investigate the possibility of
improving the risk sensitivity of the requirements arising from certain activities or services.
Liquidity requirements are harmonised at Union level under the IFR, but the methodology is
based on a fraction of the fixed-overheads requirements, and therefore it might not be always
reflecting the liquidity needs related to certain activities.

= Section 8 covers all the element of the IFR framework for prudential consolidation of
investment firm groups, suggesting improvements to the existing text and extending the scope
in line with similar provisions of the CRR as well as a possible extension of the scope to
crowdfunding and crypto service providers.

= Section 9 includes an analysis of the interactions of IFD and IFR with other regulations. This
includes the potential investment firms exposures to crypto-assets and the provision of services
related to those assets, the role of other providers of financial services, the interaction with the
own funds requirements applicable to AIFMs and UCITS management companies providing
ancillary MiFID services. A sub-section addresses specifically the interaction of MiCAR and IFD/
IFR in the areas where investment firms may provide services related to crypto-assets.

= Section 10 is dedicated to aspects related to remuneration in relation to investment firms,
AIFMs and UCITS management companies, including the scope of application, remuneration
policies, the requirements on variable remuneration, their oversight, disclosure and
transparency.

= Section 11 summarises the remaining elements, including reporting as well as references to
topics that are not addressed in this document as they are already covered by other EBA
publications (e.g., risks related to ESG factors and investment policy disclosure for investment
firms). The part of the CfA on commodities markets will not be covered by this document and
will be developed at a later stage.

Next steps

Considering all the elements above, there is a need for a dedicated data collection. This discussion
paper will therefore be accompanied with a data collection. This data collection will supplement
the feedback received as part of the consultation on this discussion paper.

Following the public consultation, the EBA and ESMA plan to publish the final report in response to
the Commission’s call for advice by December 2024.
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1. Categorisation of investment firms

The CfA requires, in its section B1, for the EBA and ESMA to analyse a number of elements
related to the categorisation of investment firms as credit institutions or the conditions under
which investment firms can be subject to CRR prudential requirements. In particular, the
following topics are brought up:

e Appropriateness and effectiveness of the categorisation of investment firms;
e Consistency of the thresholds;
e Definition of consolidated assets and subsequent impact;

e Overview of investment firms that have been authorised as credit institutions based on the
EUR 30 bn threshold in accordance with point (b) of Article 4(1) of the CRR and in
application of Article 8a of the CRD; as well as the use of the following legislative provisions:

o The discretion of competent authorities to subject investment firms to the CRR
requirements under point (b)(iii) of Article 4(1)(1) of the CRR in the light of potential
risks of circumvention and potential risks for the financial stability of the Union;

o Articles 1(2) and 1(5) of the IFR mandating CRR requirements for investment firms
dealing on own account or underwriting financial instruments under certain conditions;
and,

o The discretion of competent authorities to subject investment firms to the CRR
requirements under Article 5 of the IFD.

Due to the recent changes in the CRR3 definition of credit institution, some topics are better
suited for the regulatory package on the EUR 30 bn threshold the EBA is expected to develop
in that context. Therefore, this discussion paper does not elaborate on the definition of
consolidated assets and subsequent impact.

1.1 Background

3.

The introduction of the IFR and IFD had the purpose of establishing a dedicated prudential
framework for investment firms, and thereby taking into account the deficiencies that were
identified with applying the CRR/CRDIV to investment firms during the European Commission’s
review of the prudential framework for investment firms in 2017. In this regard, since the
requirements in the CRR/CRDIV were largely calibrated to secure the lending and deposit-
taking functions of credit institutions through economic cycles, these requirements do not
effectively capture the actual risks faced by the majority of EU investment firms, who do not

10
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conduct these activities as their main business. Furthermore, while there is some overlap
between the services credit institutions and investment firms can provide, and the failure of
larger investment firms can result in the same overall financial stability/systemic risks as large
credit institutions, their primary business models are quite different, making them
qualitatively different institutions.

4. In this context, the co-legislators identified, in line with the EBA report on investment firms?,
three issues with the CRR/CRDIV as a prudential framework for investment firms, namely its
complexity and disproportionality, its lack of risk sensitivity concerning the activities of
investment firms, and the differing national transpositions of, and the use of options in, this
regulatory framework. Consequently, the co-legislators set three objectives for the review,
namely:

a) Setting more appropriate, risk-sensitive prudential requirements that cover the risks
actually posed and incurred by investment firms across all types of business models in a
more tailored and comprehensive way than the CRR/CRDIV framework.

b) Establishing a framework that accommodates investment firms for the business they
conduct and to avoid regulatory arbitrage in the situation where the identification of
investment firms, and the subsequent prudential requirements applied to them, is subject
to an overly complex, or insufficiently clear process.

c) Creating a streamlined regulatory and supervisory toolkit to facilitate effective supervisory
oversight by competent authorities regarding the actual risks posed and incurred by
investment firms.

5. One of the means through which these objectives were intended to be achieved in the
introduction of IFD/IFR, was a new categorisation of investment firms. At the time, the
CRR/CRDIV differentiated between 11 categories of investment firms. The EBA recommended
to replace this categorisation by three main ones with the aim of pursuing the general
objective of enhancing proportionality through indicators related to systemic importance and
the ability to run ‘bank-like’ activities.? In that regard, the EBA observed that the full CRD/CRR
requirements should be applied to systemic, interconnected and bank-like investment firms
because these firms are exposed to credit risk, counterparty credit risk and market risk for
positions taken on own account be it for the purpose of external clients or not.*

6. Atthetime, the EBA therefore recommended to construct the categorisation in such way that
it differentiates between firms that are deemed systemic or otherwise present a clear risk to
financial stability in normal conditions, firms considered of lesser systemic importance, or not
‘bank-like’ investment firms, and small and non-interconnected firms that warrant a very

2 See paragraph 2.4 of the EBA Report on Investment Firms: Response to the Commission’s Call for advice of December
2014’, EBA/Op/2015/20 (‘EBA 2015 report’)(link).

3 see paragraph 2.5.2 of the EBA 2015 report.
4 See Recommendation 1 on page 85 of the EBA 2015 report.

11
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simple regime, that allows the smaller investment firms to be wound down in an orderly
manner.’

7. Regarding the first category of investment firms, the IFR identifies these as the largest and
most interconnected investment firms and have business models and risk profiles that are
similar to those of significant credit institutions, i.e. they provide ‘bank like’ services and
underwrite risks on a significant scale.® Furthermore, systemic investment firms are large
enough to, and have business models and risk profiles which, represent a threat for the stable
and orderly functioning of financial markets on a par with large credit institutions.” Due to
these considerations, it is concluded that the CRDV/CRR regime is an appropriate prudential
framework for those firms that are conducting activities of dealing on own account or
underwriting of financial instruments and/or placing of financial instruments on a firm
commitment basis.

8. In addition, a differentiation has been made in the first category between investment firms
that conduct one or both of the aforementioned activities and meet a EUR 30 bn threshold for
their consolidated assets (so-called “Class 1” investment firms), investment firms that conduct
one or both of the aforementioned activities and meet a EUR 15 bn threshold in terms of their
consolidated assets?, investment firms included in the supervision on a consolidated basis of a
credit institution® or meet a EUR 5 bn threshold and are designated by their competent
authorities following specific criteria according to Article 1(2) or Article 1(5) IFR (so called
“Class 1 minus” firms).1° The 30bn threshold was chosen by the European legislators as that
would then give the ECB a direct mandate to supervise those investment firms that provide
‘bank-like” services, despite outcomes that have, at times, diverged from this aim.!!

9. Regarding the second category of investment firms (so called “Class 2” firms), these are the
firms that neither classify as Class 1 nor 3 firms. The European Commission described these as
firms that either deal on own account and incur market and counterparty credit risk, safeguard
and administer client asset, or hold client money or are above the following size-thresholds
(assets under management under both discretionary portfolio management and non-
discretionary (advisory) arrangements higher than EUR 1.2bn; client orders handled of at least

5 See paragraph 2.5.3 of the EBA 2015 report.

6 The IFR and IFD proposals did not contain a clear elaboration on the bank-like nature of these activities, especially since
these activities are not included in the original definition of credit institution in the CRR. The Class 1 regime could benefit
from a further refinement and explanation on what activities should classify as bank-like. This would then also help with
determining an adequate threshold.

7 Recital 9 of the IFR.
8 Article 1(2) of the IFR.
9 Article 1(5) of the IFR.
10 Article 5 of the IFD.

u Pages 14 and 23 of the draft IFR Proposal for a Regulation of the European Parliament and of the Council on the
prudential requirements of investment firms and amending Regulations (EU) No 575/2014, (EU) No 600/2014 and (EU)
No 1093/2010. Brussels, 20.12.2017. COM (2017) 790 final, 2017/0359 (COD)

12
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EUR 100mn/day for cash trades and/or at least EUR 1bn/day for derivatives; balance sheet
total higher than EUR 100mn; total gross revenues higher than EUR 30mn).

10. Regarding the third category of investment firms, these are the firms that do not conduct

investment services which carry a high risk for clients, markets or themselves and where their

size means they are less likely to cause widespread negative impacts for clients and markets if

risks inherent in their business materialise or if they fail (so called “Class 3” firms).}? The actual
conditions that have to be fulfilled are listed in Article 12 of the IFR.

11. Both Class 2 and 3 investment firms are subject to the IFR and IFD. Class 3 firms are subject to

a requirement to hold the higher of a permanent minimum requirement®?® consisting of an

ongoing requirement at the level of the required initial capital and the fixed overhead

requirement.’* Class 2 investment firms are also subject to a K-factor requirement that may be

the higher capital requirement.® The table below describes the requirements:

Classification
criteria

least to € 30 billion
at individual or
consolidated level

Both EU
extra-EU  assets
are taken into
account for the
threshold

and

15 billion and € 30
billion at individual
or consolidated
level

or

inclusion in the
supervision on a
consolidated basis

of a credit
institution

or

Assets equal at

least to € 5 billion
at individual or

Undertakings Undertakings Non systemically | investment  firms
Class qualified as credit | subject to CRR for | important investment | small and not
institutions various reasons, of | firms not qualifying as | interconnected
which systemic | small and not
(Class 1) ¥ . (Class 3)
relevance interconnected
(Class 1-minus) (Class 2)
Activity 3 and/or 6 | Activity 3 and/or 6 | investment firms not | Meeting all the
MiFID MiFID meeting the criteria | requirements under
. N for any of the other | Article 12 of the IFR
classes
Assets equal at | Assets between €

12 Recital 17 of the IFR.
13 see Article 11(1)(b) and Article 14 of the IFR.
14 see Article 11(1)(a) and Article 13 of the IFR.
15 see Article 11(1)(c) and Article 15 of the IFR.

13
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consolidated level;
and
Decision by NCA
subject to Article 5
of the IFD criteria
investment  firms
subject to Article
1(5) IFR
Only EU assets are
taken into account
for the thresholds
Applicable CRR/CRD CRR/CRD (Title VII- | IFR/IFD IFR/IFD with lower
framework VII)/IFD prudential
requirements and
some
simplifications
Authorization | CRD MiFID MiFID MiFID
Supervisory ECB if operating | NCA NCA NCA
Authority within the Banking
Union

1.2 Effectiveness of the categorisation of investment firms

12.

13.

14.

In light of the constant interactions with stakeholders in the investment firms’ ecosystem, it is
apparent to the EBA that the IFR/IFD framework is working well and is effectively tailored to
the size and activities of investment firms. However, there are concerns related to the lack of
clarity on the classification of Class 1 investment firms, particularly before a stable framework
for the calculation and monitoring of the EUR 30 bn threshold was established.

As amendments to the definition of credit institution according to the CRR have been the
subject of political negotiations in the context of the CRR3, and due to the fact that the relevant
technical standards will have to be revised in light of the revisions to be brought to the
CRR/CRD text, this discussion paper will not include a discussion on the elements pertaining to
the scope and methodology for calculating the EUR 30 bn threshold.

Finally, a description of the investment firms population as categorised on the basis of the
thresholds applicable today and based on supervisory data is presented in the Annex of this
document.

1.3 Consistency of the thresholds

14
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One of the longstanding issues related to the system of thresholds in the IFR/IFD has been
represented by the inconsistency in the definition of the thresholds, resulting in a significant
lack of clarity with regards to i) how each threshold is calculated; and ii) how they are supposed
to work together.

Harmonisation of the thresholds in the IFR/IFD framework

16.

17.

18.

19.

The EUR 30 bn threshold, the 15 bn threshold and the 5 bn threshold, as detailed in the
beginning of this section, are fundamental for the functioning of the prudential regime for
investment firms. It is therefore of utmost importance that the thresholds constitute a
continuous scale of reference for the categorisation of investment firms and thus they ought
to be calculated based on a similar scope and based on a similar methodology. However, as
shown in the table above, there are significant differences in how the IFR text approaches each
of these three thresholds, which may result in inconsistent application of the thresholds across
jurisdictions and opens the door to significant regulatory arbitrage. Hence, the need to
harmonise the scope of the calculation of the three thresholds.

As mentioned in the introduction to this Section, the EUR 30 bn threshold has been the object
of careful scrutiny and as such is also the threshold that is the most detailed in the CRD text in
terms of scope: the group test is carried out at the European level, i.e. by including all
undertakings established in the EU (and all their branches and subsidiaries anywhere else) that
have total assets lower than EUR 30 bn. Given that it reflects the agreement reached by the
co-legislators, it makes sense to use the EUR 30 bn threshold to benchmark the harmonisation
of the three thresholds in the framework. Therefore, the scope of calculation of the EUR 15 bn
threshold and the EUR 5 bn threshold should include all undertakings established in the EU
(and all their branches and subsidiaries anywhere else), in line with the total assets constraint
corresponding to the threshold which is being analysed (i.e. either the EUR 15 bn or the EUR 5
bn one).

This proposal for harmonisation is brought forward in particular in the context of the EUR 30
bn threshold in conjunction with the EUR 15 bn threshold, where the IFR text now clearly
provides for two different scopes of calculation (i.e. one explicitly includes and the other
explicitly excludes assets of subsidiaries in third countries belonging to EU undertakings),
which could be considered counterintuitive given that the consequences of the two thresholds
are similar (i.e. both involve the application of the CRR: one through a re-authorisation as
credit institutions and the other by simply applying the CRR to the investment firm).

In the context of the EUR 5 bn threshold, this proposal for harmonisation is meant to bring
clarity and certainty with regards to scope and calculation, as the IFR text is silent with regards
to both aspects. Since this particular threshold serves two purposes (i.e. for applying the CRR
to systemically-relevant investment firms based on Article 5 of the IFD and for the reporting of
the information needed to monitor the EUR 30 bn threshold), it is particularly relevant to have
a harmonisation of the scope of the threshold in order to allow consistency in any of the
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analysis and in the monitoring of the thresholds. This would provide for a coherent scale on
which investment firms may place themselves, therefore enabling comparability throughout
the whole scale and smoothing out cliff effects and inconsistencies, particularly for investment
firms that have total assets in the vicinity of any of the thresholds.

Furthermore, the EBA proposal for the harmonization harmonisation of the thresholds does
not include a harmonization harmonisation of the waiver and opt-in clause that the latest
version of the EUR 30 bn threshold includes. This is mainly because the national discretion in
Article 5 of the IFD already functions as an opt-in clause of the Class 1 minus investment firms
and an opt-in is needed as an anti-circumvention failsafe provision. Moreover, the lack of a
waiver provides a more conservative framework on the part of the total assets scale where
most of the investment firms population is concentrated (i.e. up to EUR 15 bn).

Based on the IFR text, it appears necessary that the language defining all three thresholds be
aligned, which also means that, conceptually, the thresholds should be aligned from a
methodological perspective. A harmonisation of the notions of ‘total value of assets’ vs ‘total
value of consolidated assets’, ‘consolidated assets’ vs ‘combined®® assets’ could thus be useful
going forward.

Furthermore, the scope of the consolidated assets (and the total assets, for that matter) in the
context of the EUR 5 bn threshold is not clear from the IFR text. For a more efficient
supervision, and for ease of reporting and monitoring, it should be clarified in the IFR what the
scope is in the context of the calculation of the EUR 5 bn threshold, both at solo and group
level. This is also due to the fact that the notion of group remains a global one, based on the
considerations presented during the work on the 1°tand 2" version of the EUR 30 bn threshold
package.

1.4 Additional issues related to the categorisation of investment
firms

Categorisation of Class 1 minus firms

23.

The Call for Advice requests an analysis of the use of Article 1(2) and 1(5) of the IFR mandating
CRR requirements for investment firms dealing on own account or underwriting financial
instruments (i.e., Class 1-minus investment firms). In this regard, it is relevant to recall that
Recital 42 of the IFR states that “it is possible that large investment firms which are not of
systemic importance, but which deal on own account, underwrite financial instruments or place
financial instruments on a firm commitment basis have business models and risk profiles that
are similar to those of other systemic institutions. Given their size and activities, it is possible

6 The notion of “combined” should be clarified in the IFR text as referring to the addition of amounts without any
deductions (e.g. accounting for intragroup transactions), as it is used to identify different concepts in different phrasesin
the IFR text (e.g. in the definition of credit institution, as well as in Article 12(2) of the IFR).
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that such investment firms present some risks to financial stability and, although their
conversion into credit institutions is not deemed to be appropriate in light of their nature and
complexity, they should remain subject to the same prudential treatment as credit institutions.”
Furthermore, the IFR has been created to address the risk and vulnerabilities specifically
inherent to investment firms, which are only partially addressed by international regulatory
standards set for large banks by the Basel Committee on Banking Supervision (with reference
to Recital 2 of the IFR).

Considering these two competing considerations, it is warranted and opportune to investigate
whether supervisors’ experiences with supervising Class 1-minus investment firms provide
support for a finding that one of these considerations prevails over the other. To this end, a
qualitative survey will be circulated to NCAs whether, since the IFR has entered into force, the
supervision of Class 1-minus investment firms has, in their view, demonstrated that these firms
have a similar risk profile as credit institutions and whether they have posed risks to financial
stability. This will be supplemented by a quantitative survey among supervisors to assess
whether the transition to Class 1-minus investment firms has actually led to higher capital
requirements.

In addition, the Call for Advice also requests an analysis of the discretion of competent
authorities to subject investment firms to the CRR requirements under Article 5 of the IFD. The
aforementioned qualitative survey will therefore be combined with a data collection directed
to competent authorities to specify whether and how many times they have exercised this
discretion with an accompanying questionnaire which gives the opportunity to elaborate on
the supervisory experiences with exercising this discretion. This will give valuable insights in
how NCAs have assessed the criteria mentioned in Article 5(1) of the IFD.

Monitoring of the thresholds

26.

Based on the requirements in Article 55 of the IFR, currently only undertakings with total assets
above EUR 5 bn should report their information to the EBA in order to enable the monitoring
of both the EUR 30bn threshold and the EUR 15 bn threshold. The discussion on the scope and
methodology of the calculation of the EUR 5 bn threshold notwithstanding (as it has been
covered above), a floor on the data to be reported to the EBA brings about a number of issues:

a) There will be no information available for the investment firms whose total assets are
below EUR 5 bn;

b) The data will be transmitted to the EBA for the relevant calculation only if the investment
firms are part of investment firm groups;

c) Articles 55(1) and 55(2) IFR do not require relevant institutions other than investment firms
(i.e. credit institutions performing MIFID (3) and (6) activities) to report the value of their
total assets to the EBA,;
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d) The combined reading of Articles 55(1) and 55(2) IFR suggests that a double threshold of
EUR 5 billion for the reporting to the investment firm’s authorities is set up both at the
individual level and at the group level. However, entities below EUR 5 billion could be
considered for the discretion at the competent authority level in line with 4(1)(b)(iii) of the
CRR;

e) Investment firms of banking groups are excluded from the reporting framework developed
under Article 55 as specified in the level 2 provisions as any investment firm, part of a
banking group falls under the scope of CRR;

f) Obligation for the EBA to notify the entities passing the threshold is difficult to carry out in
the context where not all the data is available for the calculation; burden of proof should
fall on entities.

It could be envisaged to remove the reference to the EUR 5 bn threshold from the IFR text for
undertakings part of a group in order to enable the reporting from all relevant investment
firms and thus an accurate monitoring of the thresholds, in particular if the notification
obligation from the EBA to the investment firms breaching the EUR 30 bn threshold or the EUR
15 bn threshold is maintained in the IFR text. Without information enabling top-down
calculation of the thresholds’ values, there is no need for the EBA to notify anyone on a breach
they already have knowledge of and a significant reputational risk for the EBA to notify on
something it cannot double-check. Removing this floor would nonetheless result in an
intensified reporting to the EBA for investment firms with less than EUR 5 bn in total assets,
although it should be clarified that in any case investment firms have to carry out all the
calculations in any case as this is required by the IFR text. So, this perceived increase in
complexity is in reality a marginal amendment to the reporting requirements for each
investment firm.

Question for public consultation

Q1: What would be the operational constraints of potentially removing the threshold?

Notification requirement from the EBA to the investment firms surpassing the threshold

28. In the context of Article 55(3) of the IFR, the EBA has the obligation to notify investment firms

when they surpass the EUR 30 billion threshold either on an individual or on a group basis. On
top of the points raised above in the context of the lack of harmonisation of the thresholds
and of the existence of a EUR 5 bn threshold for reporting of the information needed for the
monitoring of the EUR 30 bn threshold, the burden of proof of breach of threshold is on the
investment firms that have in any case the obligation to ‘verify the value of their total assets
on a monthly basis’, in line with requirements in Article 55(1) and (2) of the IFR. This could be
done by, on the one hand, further clarifying the NCAs capacity to ask for information to the
satisfaction of the supervisors, as well as the possibility for investment firms that fail to provide
the necessary information to be in a category with more stringent requirements, on the other
hand.
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2. Conditions for investment firms to
qualify as small and non-interconnected

29.

30.

31.

32.

The CfA requires the EBA and ESMA Report to “provide, where applicable, per Member State,
an overview of investment firms currently qualifying as “small and non-interconnected”
together with an estimation of their corresponding own funds requirements per risk category,
should they be subject to K-factors. The report should include an assessment of the
appropriateness of the prudential treatment of investment firms qualifying as “small and non-
interconnected” as well as of the conditions for such qualification.”

Class 3 entities are considered, in general, as not posing significant risks to clients, the market
or themselves. Therefore, Article 11(2) of the IFR alleviates the prudential requirements for
these firms and removes these entities from the scope of own funds requirements based on
the K-factor system and from some parts of the IFD. Small and non-interconnected investment
firms therefore must only maintain own funds based on a maximum rule between the required
permanent minimum capital (PMC) in Article 14 of the IFR or the own funds amount calculated
on the basis of their fixed overhead requirement (FOR) according to Article 13 of the IFR.

There are nine conditions that must be met cumulatively in order to qualify as a small and non-
interconnected investment firm in line with Article 12 of the IFR:
a) AUM measured in accordance with Article 17 is less than EUR 1,2 billion;
b) COH measured in accordance with Article 20 is less than either:
i) EUR 100 million/day for cash trades; or
ii) EUR 1 billion/day for derivatives;
c) ASA measured in accordance with Article 19 is zero;
d) CMH measured in accordance with Article 18 is zero;
e) DTF measured in accordance with Article 33 is zero;
f) NPR or CMG measured in accordance with Articles 22 and 23 is zero;
g) TCD measured in accordance with Article 26 is zero;
h) The on- and off-balance-sheet total of the investment firm is less than EUR 100 million;

i) the total annual gross revenue from investment services and activities of the investment
firm is less than EUR 30 million, calculated as an average on the basis of the annual figures
from the two-year period immediately preceding the given financial year.

Article 12 of the IFR also provides a regulation to avoid circumventions. The conditions (a) (b)
(h) and (i) shall apply on a combined basis for all investment firms that are part of the group.
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Currently the notion of “group” taken into account includes also investment firms located in a
third country.

Finally, Article 12 of the IFR contains an elaborated and differentiated system regulating the
cases when firms do not meet one of the conditions described above any more as well as the
case when a firm has not met one of these conditions yet but subsequently meets all the
conditions. The regulation provides proportionality for firms not meeting the conditions set
for small and non-interconnected firms anymore. Where an investment firm no longer meets
the conditions set out in points (a), (b), (h) or (i), but continues to meet the conditions set out
in points (c) to (g) of that paragraph, it shall cease to be considered to be a small and non-
interconnected investment firm after a period of three months. This gives the firm time to
adopt the enlarged regulations it has to comply with. Conversely, where an investment firm
no longer meets any of the conditions set out in points (c) to (g), it will have to comply with
the enlarged framework immediately when exceeding the threshold. Where an investment
firm, which has not met all of the conditions for a small and non-interconnected firm
subsequently meets them, it could be considered to be a small and non-interconnected
investment firm only after a period of six months from the date on which those conditions are
met. This period secures that the firm now permanently meets the condition set out for small
and non-interconnected firms.

All conditions have been formulated quantitatively and not qualitatively. The conditions (a) to
(g) are based on the fact that they have actually occurred. However, while the conditions (a)
to (g) determine the level of risk that a firm may have to be classified as small and non-
interconnected, the conditions (h) and (i) follow a different approach. They classify an
investment firm as small and non-interconnected not by the risks the K-factor system stands
for but upon size. The idea behind was that from a certain size onwards a firm cannot be
regarded as small and non-interconnected anymore.

2.1 Discussion on the conditions for qualifying as a Class 3
investment firm

35.

36.

Based on the evidence gathered so far, feedback from both the industry and the supervisors
shows that the Class 3 categorisation criteria function well and the framework is achieving its
aim of de-complexifying the prudential treatment of small investment firms. Nonetheless,
conditions (h) and (i) in Article 12 of the IFR may be analysed under the following aspects: i)
usefulness; ii) calibration; and iii) scope of calculation. Additionally, a transitional provision, as
well as implications for the methodology of the calculation of certain K-factors could be further
discussed.

It might be useful to assess whether the condition (h) and (i) are needed. Under the former
Article 4(2)(c) of the CRR, specific MiFID investment firms were exempted from the CRR. Those
firms only provided the following services: Reception and transmission of orders in relation to
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